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JURISDICTION, APPEALABILTY, TIMELINESS 

Plaintiff-appellant/cross-appellee Gerald Armstrong (“Armstrong”) filed 
this defamation action, invoking the district court’s diversity jurisdiction under 28 
U.S.C. § 1332. After an evidentiary hearing and upon issuance of an order, final 
judgment was entered on September 14, 1998 dismissing the action on the grounds 
that there was a lack of diversity between the parties. Armstrong filed his notice of 
appeal on October 14, 1998. 

Following entry of the judgment of dismissal, defendants-appellees/ 
cross-appellants Church of Scientology International (“CSI”) and Religious 
Technology Center (“RTC”) filed a motion for an award of counsel fees and 
expenses. On January 11, 1999, the district court entered an order denying that 
motion. CSI and RTC filed their appeal therefrom on February 5, 1999. 

The Armstrong appeal and CSI’s and RTC’s appeal were consolidated 
by order of this Court dated February 8, 1999. Both the Armstrong appeal and the 
CSI and RTC appeal are now properly before this Court pursuant to 28 U.S.C. 
§ 1291. 

COUNTER-STATEMENT OF ISSUES 

1. Whether the district court’s finding, made after an evidentiary 
hearing, that Armstrong was not a bona fide citizen of Nevada as of the date this 



litigation was filed was clearly erroneous? 

2. Whether the district court erred as a matter of law in finding that 
Armstrong was not barred from prosecuting an action before it despite his status as 
a fugitive from standing arrest warrants and sentences of incarceration duly and 
validly issued by the State of California? 

3. Whether the district court abused its discretion in refusing to 
award CSI and RTC counsel fees and costs as a result of the conduct of Armstrong 
and his counsel which prolonged and multiplied these proceedings? 

STANDARD OF REVIEW 

The district court’s determination of a party’s domicile for purposes of 
determining whether diversity jurisdiction exists is a mixed question of law and fact 
reviewable under the clearly erroneous standard. Lew v. Moss , 797 F.2d 747, 750 
(9th Cir. 1986). Accordingly, the district court’s order dismissing this case for lack 
of subject matter jurisdiction may be reversed only if the entire record leaves this 
Court “with the definite and firm conviction” that the district court’s finding that 
Armstrong was not a Nevada domiciliary as of November 24, 1997 was mistaken. 
See Lowe v. City of Monrovia, 775 F.2d 998, 1003 (9th Cir. 1985). 

The district court’s order refusing to dismiss this case based on 
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Armstrong’s status as a fugitive in California is reviewed de novo as a question of 
law. See, e.g. Elder v. Holloway , 510 U.S. 510, 516 (1994) (questions of law 
reviewed de novo); Mission Oaks Mobile Home Park v. City Hollister , 989 F.2d 359, 
360 (9th Cir. 1993), cert, denied, 510 U.S. 1110 (1994) (same). 

The district court’s order denying CSI’s and RTC’s motion for counsel 
fees pursuant to 28 U.S.C. § 1927 and the court’s inherent power is reviewed for 
abuse of discretion. In re Keegan Mgmt. Co. Securities Litig., 78 F.3d 431, 435-36 
(9th Cir. 1996). 

STATEMENT OF THE CASE 

Armstrong filed this diversity action in the Nevada district court on 
November 24,1997. Armstrong’s complaint alleged state law defamation claims (ER 
1-41).- Armstrong’s claims focus on a letter allegedly sent by an employee of the 
Church of Scientology of Texas (“CST”), to a recipient in Birmingham, Alabama. 
Armstrong’s complaint alleges that this letter contained eleven “falsehoods” 
constituting libel per se- (ER 22). The complaint did not contain any federal law 

L Citations to “ER” refer to the Excerpts of Record filed by CSI and RTC. 

- CST, David Miscavige and Cathy Norman were originally named as defendants 

in the complaint but had all been dismissed prior to entry of the district court’s 
judgment (ER 103-105, 113). 
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claims; the sole basis for subject matter jurisdiction alleged in the complaint was 
diversity of citizenship of the parties (ER 1). Specifically, Armstrong alleged that as 
of the date this action was commenced, he was a "resident" of Nevada (ER 1). RTC 
and CSI are corporations domiciled in California (ER 1). 

On April 20, 1998, CSI and RTC filed motions to dismiss the action 
based on, inter alia : (a) lack of subject matter jurisdiction, and (b) Armstrong’s 
status as a fugitive from two standing arrest warrants issued by the Superior Court for 
Marin County, California when Armstrong fled that state after being sentenced to two 
terms of incarceration for criminal contempt (ER 42-45). Specifically, CSI’s and 
RTC’s motions argued first that the district court lacked diversity jurisdiction over 
this case because Armstrong, a citizen of California, had concocted a sham domicile 
in Nevada for the sole purpose of availing himself of that court’s jurisdiction. 
Second, CSI and RTC argued that Armstrong’s status as a fugitive effectively barred 
him from filing and prosecuting a lawsuit in the Nevada court while he refused to 
surrender to duly-issued warrants and sentences imposed by a California court (ER 
43, 45).- The motions to dismiss were briefed by the parties, and Armstrong 


- On July 9, 1998, the district court denied CSI’s and RTC’s motion to dismiss 
the complaint based on Armstrong’s fugitive status. (ER 106-109). 
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submitted a brief and two affidavits in which both Armstrong and his counsel 
represented to the district court that Armstrong had established a permanent, bona 
fide residence in the State of Nevada but without disclosing where it was located (ER 
79-80). Following submission of these opposition materials, the district court 
scheduled an evidentiary hearing to determine whether Armstrong was, in fact, a 
bona fide citizen of Nevada on November 24,1997, the day the lawsuit was filed (ER 
108-109). The hearing was conducted on September 2, 1998. Armstrong was the 
only witness to testify. His evidence established that his so-called permanent bona 
fide residence in Nevada was the floor of his attorney’s law office, where he slept on 
those few occasions when he traveled to Nevada to help his attorney on his own case. 
On September 3,1998, the district court granted CSI’s and RTC’s motion to dismiss 
for lack of subject matter jurisdiction. The district court’s order was predicated on 
its factual finding that Armstrong had not met his burden of proving that he was a 
citizen of Nevada on November 24, 1997 (ER 152-164). 

CSI and RTC moved the district court for an award of counsel fees and 
costs pursuant to 28 U.S.C. § 1927 and the district court’s inherent power (ER 167- 
69). Specifically, CSI and RTC sought all fees incurred after June 9, 1998, the date 
Armstrong and his counsel submitted false and misleading declarations in opposition 
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to the motion to dismiss, which necessitated the evidentiary hearing. Thus, RTC and 
CSI argued that had Armstrong and his counsel disclosed that Armstrong’s 
“residence” was the floor in his counsel’s law office, the district court would have 
dismissed the action on defendant’s original motion, so that all of the attorneys’ fees 
and expenses incurred thereafter, including at the September 2 hearing, were 
proximately caused by the earlier filed false affidavits. The motion for attorneys’ 
fees was denied by the district court on January 11, 1999 (ER 183-93). 

Armstrong filed his notice of appeal of the district court’s order 
dismissing the case on October 14, 1998. (ER 170-81). CSI and RTC filed their 
respective notices of appeal from the district court’s denial of their motions for 
attorneys’ fees on February 5,1999. The Court consolidated the appeals on February 
8, 1999. In February, 1999, CSI and RTC moved this Court for an order dismissing 
Armstrong’s appeal based on the fugitive disentitlement doctrine. That motion was 
denied without prejudice to raising the issue in CSI’s and RTC’s brief on appeal. 

After obtaining three extensions of time totaling nearly five months to 
file his opening brief, on June 24,1999 - one day after his brief was due - Armstrong 
filed a document captioned: “Motion to Invoke Stay Pending disposition of a CSI- 
RTC (Superseding) 2/24/99 Dismiss Motion Under Fugitive Doctrine; Meanwhile to 
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Remand This Case to Trial Court to Seek Relief for Newly Discovered Evidence” 
(hereafter, “Motion for Remand”). This Court denied that virtually incomprehensible 
motion, which was both procedurally improper and untimely,- without comment on 
September 17,1999. The order denying the Motion for Remand required Armstrong 
to file his opening brief by October 8, 1999. 

Armstrong failed to comply with the October 8, 1999 filing deadline as 
well. Rather, on October 7, he filed yet another delaying motion, this time 
purportedly seeking an extension of time to permit him to make what would be a 
wholly untimely and improper motion for reconsideration of that portion of the 
September 17 Order which denied his earlier untimely motion for a stay of his appeal 
and for remand to the district court. 

Nevertheless, on November 3, 1999, Appellate Commissioner Peter L. 
Shaw granted Armstrong’s motion, and required Armstrong to file "his motion for 
reconsideration of the court’s September 17, 1999 order" by November 16, and his 


The motion for remand (a) was filed in the wrong court under Ninth Circuit 
law, which requires motions for remand under Fed. R. Civ. P. 60 to be filed in the 
district court (see Gould v. Mutual Life Ins. Co. of New York , 790 F.2d 769, 772 (9th 
Cir.), cert, denied 479 U.S. 987 (1986)); and (b) sought a stay of appellate 
proceedings “pending disposition” of a procedural motion that had been decided (in 
his favor) two months prior to his filing of the motion for remand. 
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brief on appeal by November 17. 


On November 16, 1999, Armstrong filed a motion for reconsideration 
of the Court’s denial of the Motion for Remand, which included a suggestion that the 
motion be revisited by this Court en barter 

Armstrong filed his opening brief in this Court on November 17, 1999. 
The brief is fewer than seven pages in length, bears a decorative but improper 
photograph on the cover, and does not contain any of the following sections required 
by the Federal Rules of Appellate Procedure and/or Ninth Circuit Rules: jurisdictional 
statement (FRAP 28(a)(4), 9th Cir. R. 28-2.2), standard of review (9th Cir. R. 28-2.5), 
statement of related cases (9th Cir. R. 28-2.6),- record references (9th Cir. R. 28-2.8), 
excerpts of record (9th Cir. R. 30-1), or summary of argument (FRAP 28(a)(8)). The 


- The motion is frivolous on its face. First, rehearing en banc is not appropriate 
or authorized for review of a procedural motion, but is intended only for 
extraordinarily important decisions on the merits. Second, the "motion" consists of 
nothing more than a largely incomprehensible rehash of Armstrong’s supposed 
grievances against the Scientology religion generally, and is completely bereft of any 
discussion of the points of law or facts which Armstrong believes the Court 
overlooked or misunderstood. See Circuit Rule 27-10. Thus, in addition to being 
procedurally improper, the "motion" is substantively meritless and should be denied. 

- On December 3, 1999, Armstrong served a separate document purporting to 
be a “statement of related cases.” This document, which lists citations to several 
decided cases, clearly misapprehends the requirements of Rule 28-2.6. It should be 
ignored, stricken, or even sanctioned. 
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“facts” section is five paragraphs - less than a single page - in length. The 
“argument” is two pages, contains no legal argument whatsoever, and contains three 
citations of authority - all to Nevada state law materials - the relevance of which is 
nowhere explained. 2 

Armstrong’s Fugitive Status 

Armstrong has a prior litigation history with CSI and RTC. In 
December, 1986, he entered into a court-approved settlement agreement with CSI 
which enjoined him from certain conduct. 

Armstrong violated the settlement agreement repeatedly, prompting CSI 
to seek injunctive relief against him in the Superior Court for Marin County, 
California in October, 1995. Finding that Armstrong had “repeatedly breached” 


Particularly when viewed in light of Armstrong’s having received five 
extensions of the filing deadline for his brief, CSI and RTC suggest that Armstrong’s 
brief should be regarded as a nullity, his appeal should be dismissed, and monetary 
sanctions imposed upon his counsel, pursuant to Ninth Circuit Rule 31-2.3 (failure 
to file appellant’s brief) and/or this Court’s inherent authority. This Court has 
dismissed appeals in response to appellants’ submissions ofbriefs far less flawed then 
the one Armstrong has filed in this matter. See, e.g., N/S Corp. v. Liberty Mut. Ins. 
Co., 127 F.3d 1145, 1146 (9th Cir. 1997) (appeal dismissed for violation of briefing 
rules; “we must insist that parties not clog the system by presenting us with a slubby 
mass of words rather than a true brief’); Hamblen v. County ofLos Angeles, 803 F.2d 
462, 464 (9th Cir. 1986) (appeal dismissed, and sanctions imposed pursuant to 28 
U.S.C. § 1927, where appellant’s counsel’s brief so was deficient under rules court 
was “[left] in the dark as to what his client’s case is all about.”). 
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various provisions of the settlement agreement, the Marin County court issued a 
permanent injunction against Armstrong on October 17, 1995 which prohibited him 
from committing any further violations of the settlement agreement (ER 46-54). 
Undeterred, Armstrong continued to engage in activities prohibited by the settlement 
agreement and the permanent injunction. As a result of Armstrong’s continued 
violations of the settlement agreement and injunctions, CSI sought and obtained 
orders of contempt against Armstrong in the Marin County court (ER 58-60). 
Armstrong failed to appear or to otherwise enter a defense in either of the contempt 
proceedings, prompting the Marin County court to enter two separate contempt orders 
against him (ER 58-60, 67-71). The first contempt order imposed a sentence of 48 
hours confinement in the county jail; the second sentenced him to 26 days 
confinement (ER 60,71). Armstrong failed to surrender to Marin County authorities 
as directed in the orders and instead fled California, temporarily staying at his 
mother’s home in Canada; as a result, a bench warrant for his arrest was issued by the 
Marin County court (ER 61 -66). Critically, Armstrong’s appeal of the Marin County 
court’s permanent injunction order was dismissed by the California Court of Appeal 
under the fugitive disentitlement doctrine . 


10 



Armstrong’s Flight From California 


Armstrong was a domiciliary of San Anselmo, California between 1990 
and 1997. Armstrong lived a fairly typical existence in San Anselmo - he leased his 
home, which he shared with a female friend, and owned a car, furniture, computer, 
television, and other ordinary household appliances. He had telephone and utility 
service in his name (ER 138-42). 

As noted above, Armstrong fled to Canada in the beginning of 1997. He 
did not bring any of his household possessions with him - he claims to have given 
them all away to people in California (ER 140-41). Specifically, Armstrong maintains 
that he “left California for good and was in Nevada on or about January 28, 1997, and 
I was in Canada on February 11, 1997.” (ER 82). Armstrong stayed in Chilliwack, 
British Columbia - in the home where he grew up and where his mother still resides 
- until October, 1997, when he traveled to Germany (ER 82). He traveled to Nevada 
by air on a round-trip ticket from Vancouver on November 19,1997, carrying nothing 
but the clothes on his back, a suitcase, and some of his documents concerning CSI 
and RTC. (ER 124-25, 143-44). He spent five days in Reno working on his case, 
then returned to Canada on November 24, 1997. 
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This Action And Armstrong’s Nevada “Domicile” 


Armstrong commenced this action on November 24, 1997. Because 
Armstrong’s complaint alleges only state law causes of action, Armstrong was 
required to allege diversity of citizenship between the parties in order to demonstrate 
that the district court had subject matter jurisdiction. Because RTC and CSI are 
citizens of California for jurisdictional purposes, Armstrong was required to allege 
that he was a non-Califomia domiciliary. He also could not predicate jurisdiction on 
a British Columbia domicile, for two reasons: (1) a United States citizen or 
permanent resident- domiciled in a foreign country becomes stateless for purposes 
of establishing diversity jurisdiction, see Newman-Green, Inc. v. Alfonzo-Larrain, 
490 U.S. 826, 829 (1989); and (2) if Armstrong established such a domicile, that 
would destroy his permanent resident immigration status in the United States. With 
all legitimate jurisdictional bases off limits to him, Armstrong took a creative 
approach - he alleged that he had moved to Nevada. 

As noted previously, Armstrong arrived in Nevada on November 19, 
1997 (ER 117). He claims he had a “job” waiting for him (albeit a nonpaying one), 


A permanent resident is treated like a United States citizen for purposes of the 
diversity statute. 28 U.S.C. § 1332(a). 
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as Mr. Abbott’s paralegal performing services on this, Armstrong’s own case. ( ER 
124-25, 127). As noted, Armstrong arrived in Nevada carrying a return air ticket to 
British Columbia (ER 123). Indeed, at the moment this action was filed in the district 
court on November 24, Armstrong was already back in British Columbia. He did not 
return to Nevada until December 15,1997, when he traveled there to (a) get a Nevada 
driver’s license, and (b) meet with Mr. Abbott about his case (ER 128). Armstrong 
returned to British Columbia on December 19. He remained away from Nevada for 
three months, returning on March 19, 1998. Armstrong claims that while he did no 
work for Mr. Abbott during this three-month period, he “continued to be [Mr. 
Abbott’s] paralegal.” (ER 129). Armstrong returned to British Columbia on March 
26 (ER 129). His next trip to Nevada occurred on May 4, 1998, during which time 
he worked on and executed the affidavit he filed in this case opposing RTC’s and 
CSI’s motion to dismiss (ER130). After executing and filing the affidavit (in which 
he claims to have become a Nevada resident on November 19, 1997), Armstrong 
returned once again to British Columbia, having spent approximately a week in 
Nevada (ER 131). Armstrong did not return to Nevada until August 22, 1998, and 
then only because he was ordered by the district court to appear for a deposition. On 
that occasion, he remained in Nevada until September 3, the day after the district 
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court held an evidentiary hearing concerning Armstrong’s domicile. Following that 
hearing, Armstrong again returned to British Columbia. (ER 121-22). In all, 
Armstrong spent less than 30 days in his new “domicile” in the nine months 
immediately following his commencement of this lawsuit, and only for the purpose 
of pursuing this very case. (ER 126-27). 

Armstrong’s lifestyle changed considerably when he “moved” to 
Nevada. Whereas in California he lived in a rented apartment, Armstrong’s 
“residence” in Nevada varied between the floor of his attorney’s office and a guest 
room in his attorney’s home (ER 115-16). He did not have a phone in his name. He 
did not have any furniture, having left it all behind in California. He did not have a 
car. Regarding his “important” items of personal property - his computer and his 
Scientology files - he moved the former to his mother’s home in British Columbia. 
The majority of the Scientology documents were delivered to Mr. Abbott for use in 
this case; the remaining documents were either left in California or moved to British 
Columbia. He did not open a bank account in Nevada until May, 1998, following the 
filing of defendant’s motions to dismiss (ER143-48). 

Armstrong’s professional responsibilities in Nevada were 
unconventional as well. In his deposition, Armstrong testified that he performed 
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paralegal duties for Mr. Abbott for an average of four hours per week (ER 134-37). 
He went through a three-month period where he did no work for Mr. Abbott at all. 
Mr. Abbott did not pay Armstrong; Armstrong’s services as a paralegal were for this, 
his own case (ER 129, 131 A). Thus, by Armstrong’s lights, assisting his attorney in 
the prosecution of his own case constituted “employment” of Armstrong as a 
“paralegal” in Nevada. 

The District Court Proceedings 

On April 20,1998, CSI and RTC moved in the district court for an order 
dismissing Armstrong’s complaint pursuant to Rule 12(b)( 1) of the Federal Rules of 
Civil Procedure for lack of subject matter jurisdiction (ER 75 A-75B). Armstrong and 
his counsel opposed the motion by filing a brief and two accompanying affidavits, 
one by Armstrong and one by Abbott (ER 76-102). Armstrong conclusorily stated 
that he "considered [himself]... a resident of Nevada," that he had a post office box 
and a Nevada driver’s license, and that he had "work in Nevada"- (ER 77-78). In 
response, the district court, while noting that there was "considerable evidence" to 
contradict Armstrong’s assertion, nevertheless felt compelled to schedule an 

It was not until his deposition and the evidentiary hearing that defendants were 
able to show that Armstrong’s "work" consisted of working on his own case, without 
pay. 
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evidentiary hearing to resolve the factual conflicts precipitated by the sworn 
statements of Armstrong and his counsel (ER 104, 109). 

Promptly upon receipt of the hearing order, CSI and RTC served a notice 
of deposition of Armstrong strictly limited to the issue of plaintiff s alleged residence 
in Nevada (ER 110-12). Mr. Abbott refused to comply. On July 28,1998, the district 
court ordered Armstrong to promptly comply with the discovery notice in full. 
Following a delay attributable to Mr. Abbott’s claimed illness and three more 
hearings before the district court - two of them initiated by Mr. Abbott for “re¬ 
argument” of his original objections - Armstrong was deposed on August 24. 

The district court conducted its evidentiary hearing on September 2, 
1998. Armstrong was the sole witness. Based solely upon Armstrong’s testimony, 
the district court concluded that Armstrong had not demonstrated either (a) a fixed 
habitation or abode in Nevada, or (b) an intention to remain permanently or 
indefinitely in Nevada as of the date this action was filed. (ER 161 -64). Accordingly, 
on September 3, 1998, the district court entered an order dismissing the case. 

On September 29, 1998, defendants filed a motion for attorneys fees, 
pursuant to the court’s inherent authority under 28 U.S.C. § 1927, on the grounds that 
plaintiff had litigated its claim of diversity jurisdiction in bad faith, without colorable 
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legal basis, including the filing of deceptive declarations concerning Armstrong’s 
purported presence and employment in Nevada. Plaintiff argued that Armstrong’s 
bad faith and deceptive filings had multiplied and extended the proceedings 
unreasonably, requiring discovery and an evidentiary hearing, thereby causing 
defendants to incur unnecessary attorneys fees (ER 167-69). 

The district court denied the motion on January 7, 1999, finding that 
Armstrong’s litigation positions and tactics "approached," but did "not cross[ ]," the 
threshold of bad faith (ER 183-93). The district court warned "that plaintiff and his 
counsel are pressing their luck if they continue the tactics demonstrated in these 
proceedings" (ER 193). 

Plaintiff thereupon noticed this appeal, and, as noted ante, engaged in 
a series of tactics designed to prolong and extend the litigation, including the 
persistent delay of the appeal and the filing of frivolous and procedurally improper 
motions to remand. 

SUMMARY OF ARGUMENT 

The issues before the Court on this appeal are: (1) was the district court 
clearly erroneous in finding that Armstrong was not a citizen of Nevada on 
November 24, 1997, the date this action was commenced in the district court; (2) 
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does Armstrong’s status as a fugitive disentitle him from maintaining this action; and 
(3) did Armstrong and his counsel, George Abbott, abuse the district court’s 
processes and unreasonably prolong these proceedings by filing false affidavits, thus 
obliging the district court to conduct an evidentiary hearing concerning Armstrong’s 
domicile when no good faith basis existed for Armstrong to claim Nevada 
citizenship? As shown below, the answers to these questions are “no,” “yes,” and 
“yes,” respectively. 

With respect to the first question, Armstrong, the party with the burden 
of proof as to the existence of diversity for jurisdictional purposes, clearly failed to 
prove that he was a Nevada domiciliary on November 24, 1997. Armstrong’s own 
testimony indicates that the “residences” underlying his claim of Nevada citizenship 
were, alternately, a spare room in his attorney’s home and the floor of his attorney’s 
law office (ER 115-18). The “employment” he claimed in Nevada consisted of 
working as a paralegal for his attorney - largely on his own case - for an average of 
four hours per week. Most tellingly of all, Armstrong spent approximately 30 days 
in Nevada during the nine months this action was pending in the district court, with 
each of his short stays in the state being directly tied to some action required in his 
case. Each time he came to Nevada, he purchased a round-trip ticket with which to 
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return to British Columbia. These undisputed facts belie Armstrong’s contention that 
he was a Nevada domiciliary on November 24,1997, particularly in light of the strict 
construction of the diversity jurisdiction statute and the presumption favoring his 
previous domicile, California. Indeed, as a fugitive from California. Armstrong must 
be deemed a California domiciliary as a matter of law. 

With respect to the second question, CSI and RTC maintain that the 
district court erred in finding, as a matter of law, that Armstrong’s fugitive status did 
not bar him from maintaining a civil action in the courts of the United States. The 
federal courts have the power to dismiss an action when the party seeking relief is a 
fugitive from justice while the action is pending, and CSI and RTC maintain that the 
rule, which is equitable in nature, is uniquely applicable in this case. First, the acts 
underlying Armstrong’s fugitive status were acts of contempt of court which were 
undertaken by Armstrong for the express purpose of injuring CSI and RTC. Second, 
the court best situated to hear Armstrong’s claims is a California state court, and the 
only reason why Armstrong sought jurisdiction in the Nevada district court was that 
he knew if he commenced this lawsuit in the California state courts, (a) it would not 
be heard, based on the disentitlement doctrine, and (b) he would be arrested and 
imprisoned for his previous acts of contempt. Accordingly, CSI and RTC maintain 
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that the fugitive disentitlement doctrine obtains in this proceeding and provides an 
independent ground for affirming the district court’s dismissal of Armstrong’s case. 

With respect to the third and final question, CSI and RTC respectfully 
submit that the district court erred insofar as it (a) failed to consider the entirety of 
Armstrong’s conduct in making its sanctions determination, and (b) found that 
Armstrong’s brief and declarations opposing CSI’s and RTC’s motion to dismiss 
were not frivolous. Once confronted with CSI’s and RTC’s motion to dismiss, 
Armstrong and his counsel made a series of general statements regarding 
Armstrong’s domicile that collectively misled the district court as to the spurious 
nature of Armstrong’s Nevada “domicile.” In his brief and declaration opposing the 
motion to dismiss, Armstrong claimed that he was “employed” and was “living” in 
Nevada. Based on these misleading assertions, the district court scheduled an 
evidentiary hearing on the question of Armstrong’s domicile, only to receive 
evidence which proved indisputably that Armstrong’s Nevada “domicile” was a 
sham. Additionally, a cursory investigation of established legal authorities would 
have led a competent attorney to conclude that Armstrong was not a Nevada 
domiciliary when this action was filed. Accordingly, Mr. Abbott’s filing of a 
memorandum of law opposing the motion constituted a frivolous filing warranting 
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sanctions. 


ARGUMENT 

I. THE DISTRICT COURT DID NOT COMMIT CLEAR ERROR IN 
FINDING THAT ARMSTRONG WAS NOT A CITIZEN OF NEVADA 
AT THE TIME THIS ACTION WAS FILED 

The district courts have jurisdiction over “all civil actions ... between 
- citizens of different states.” 28 U.S.C. § 1332(a)(1) (1993).— 7 In order to prevail 
on appeal, Armstrong must show that the district court committed clear error in 
finding, as a factual matter, that he had not become a citizen of Nevada as of 
November 24, 1997. He cannot do so. 

It is well settled that for purposes of diversity jurisdiction, an individual 
is a “citizen” of the state in which he is domiciled. Munoz v. Small Bus. Admin., 644 
F.2d 1361, 1365 (9th Cir. 1981). A person is domiciled in the state where he (a) has 
a fixed habitation or abode in a particular place,” and (b) “intends to remain [] 


— RTC is a California corporation, and hence is a “citizen” of California for 
jurisdictional purposes. 28 U.S.C. § 1332(c)(1) (1993) (“a corporation shall be 
deemed to be a citizen of any State by which it has been incorporated”). Armstrong 
concedes that he was a citizen of California until November 19, 1997; because his 
complaint set forth no federal claims, his allegation that he became a citizen of 
Nevada was therefore the sole basis for the district court’s exercise of jurisdiction 
over the case, and a finding that he was still a California resident would destroy 
diversity and deprive the district court of jurisdiction. 
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permanently or indefinitely.” Lew v. Moss, 797 F.2d 747, 749 (9th Cir. 1986) 
(citations omitted). 

Where a party’s domicile is called into question for purposes of 
determining whether subject matter jurisdiction exists, the court is guided by several 
established rules. As an initial matter, this Court has ruled that diversity jurisdiction 
is to be strictly construed, with all doubts to be resolved against the exercise of 
urisdiction. Richey v. Upjohn Drug Co., 139F.3d 1313,1316 (9th Cir.), cert, denied, 
119 S. Ct. 407 (1998); Kantor v. Wellesley Galleries, Ltd., 704 F.2d 1088, 1092 (9th 
Cir. 1983) (citing Shamrock Oil & Gas Corp. v. Sheets, 313 U.S. 100, 108-09 
(1941)); China Basin Prop., Ltd. v. One Pass, Inc., 812 F. Supp. 1038, 1039 (N.D. 
Cal. 1993). Where a party claims a new domicile as a result of a move, a 
presumption favors the old domicile as against the claimed new domicile, as a 
party’s domicile cannot be lost until a new one is acquired. Lew, 797 F.2d at 749, 
751 (citation omitted). Thus, even where a party has left a state permanently, the 
abandoned state remains his domicile for jurisdictional purposes until a new domicile 
has been established. 15 Moore's Federal Practice (3rd Ed.), § 102.37(14)("aperson 
may not lose his state citizenship without first acquiring some new domicile"), citing 
Barber v. Valera, 199 F.2d 419,423 (9th Cir. 1952). In order to establish a bona fide 
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change in domicile, a party must show (a) physical presence in the new state, and (b) 
an intention to remain there indefinitely. Id. at 750. 

This Court has recognized a series of factors to be considered when 
determining a party’s domicile. These include (with no factor controlling) current 
residence, voting registration and practices, location of personal and real property, 
location of brokerage and bank accounts, location of spouse and family, membership 
in unions and organizations, place of employment, driver and automobile registration, 
and payment of taxes. Id. Where a party’s statements of intent concerning domicile 
are in conflict with objective facts, the statements of intent are entitled to little 
weight. Id. As the Third Circuit has noted, “[ojne’s testimony as to his intention to 
establish a domicile, while entitled to full and fair consideration, is subject to the 
infirmity of any self-serving declaration, and it cannot prevail to establish domicile 
when it is contradicted or negatived by an inconsistent course of conduct; otherwise 
stated, actions speak louder than words.” Korn v. Korn , 398 F.2d 689, 691 (3d Cir. 
1968). 

Applying the above factors in the present case is made difficult by the 
fact that Armstrong owns no real and little personal property, pays no taxes, owns no 
car, does not vote, and claims to be a member of no organizations - as one district 
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court has put it, his situation presents the question, “[w]hat is the domicile of a 
gypsy?” See Steece v. The Sea Coast Echo, Civ. A. No. 91 -446, 1992 WL 31842 at 
*1 (E.D. La.), aff’d, 977 F.2d 577 (5th Cir. 1992). Indeed, one who has no domicile 
is not a citizen of any state for diversity purposes, even if he or she is a citizen or 
permanent resident of the United States. See, e.g.,Pannill v. Roanoke Times Co., 252 
F. 910, 913-15 (W.D. Va. 1918) ("a citizen of the United States, who is not a citizen 
of any state ... is not within the language of the Constitution [defining diversity 
jurisdiction]... [T]he theoretical domicile which clings to a homeless wanderer .. 
. is not. . . equivalent to citizenship .. . [as] used in the Judiciary Act"); Wasson v. 
Northrup Worldwide Aircraft Service, 433 F. Supp. 400,405 n. 13 (W.D. Tex. 1978); 
("a party who is consistently mobile or who travels . . . could find the door to a 
federal [diversity] forum entirely closed ..."); Tangymore v. Bethlehem Steel Corp., 
325 F. Supp. 891 (E.D. Pa. 1971) ("It is well settled that the fact of being a resident 
of no state does not confer diversity jurisdiction upon the district courts"), affd, 457 
F.2d 1320 (3rd Cir. 1972); Mohr v. Allen, 407 F. Supp. 483 (S.D.N.Y. 1974) 
(diversity defeated because plaintiff was either domiciled in Mexico or had not 
established a domicile in a particular state). 

Moreover, "the last domicile of a fugitive before fleeing should be 


24 



considered the fugitive’s domicile for diversity purposes." 15 Moore's Federal 
Practice (3rd Ed. 1999), § 102.37(15), citing Lloyd v. Loeffler , 694 F.2d 489, 490 
(7th Cir. 1982). 

In this case, whether Armstrong be considered a fugitive from California, 
a nomad without state citizenship, or merely a domiciliary of California who has not 
established a new domicile and is thus presumed to retain his California citizenship, 
he most certainly was not a domiciliary of Nevada at the time he instituted this 
lawsuit. The district court considered these factors in reaching its conclusion that 
Armstrong had not established Nevada as his bona fide domicile on the day he filed 
this lawsuit. Based entirely on Armstrong’s own undisputed testimony, the district 
court made, inter alia , the following factual findings: (1) Armstrong arrived in 
Nevada from British Columbia five days before his complaint was filed, but left the 
state to return to British Columbia approximately seven hours before the complaint 
was filed (ER 154); (2) in the nine months following his commencement of this 
action, Armstrong spent fewer than 30 days in Nevada, with each trip being tied to 
the litigation (ER 154); (3) Armstrong’s second most-important possession, his 
computer, was removed to British Columbia (ER 158); (4) Armstrong brought the 
majority of his most important possession (his Scientology documents) with him to 
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Nevada, but delivered them to his attorney; additional Scientology documents were 
left behind in California or moved to British Columbia (ER 158-59); (5) in December, 
1997, Armstrong gave his San Anselmo, California address as his home address on 
a car rental application (ER 155); (6) Armstrong engaged in his “employment” - 
working as a paralegal for Mr. Abbott - for approximately four hours per week, and 
performed no work for Mr. Abbott between December 19,1997 and March 19, 1998 
(ER 155-56); (7) each time Armstrong came to Nevada, he did so using a round-trip 
ticket providing return passage to British Columbia (ER 163-64); and (8) Armstrong 
did not obtain a post office box or open a bank account in Nevada until several 
months after his alleged “move,” suggesting that his acquisition of these indicia of 
domicile was undertaken directly in response to CSI’s and RTC’s motions to dismiss 
(ER 163). 

Based on these undisputed factual findings, the district court’s 
conclusion that “[o]ne would have to conclude that [Armstrong] is more likely a 
visitor to Nevada than a domiciliary,” (ER 163), cannot be shown by Armstrong to 
have been clearly erroneous, as the federal courts have routinely rejected claims of 
diversity far stronger than Armstrong’s. In Lefkowitz v. Loder, 443 F. Supp. 352 (D. 
Mass. 1987), a Massachusetts district court rejected a claim of new domicile 
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remarkably similar to Armstrong’s. The plaintiff in Lefkowitz initially lived in 

various hotels and, eventually, in a house owned by his counsel’s wife. In rejecting 

diversity, the district court held: 

I am convinced that while Morris Lefkowitz was living in 
New Hampshire on [the filing date], he had neither an 
intention to remain in that state indefinitely nor an 
intention to relinquish his [Massachusetts] domicile as his 
home. In so finding, I particularly have in mind the facts 
that Mr. Lefkowitz’s stay in New Hampshire lasted five and 
one-half months, that the instant action was filedfour days 
after the alleged change of domicile, that he never changed 
his mailing address or bank accounts to reflect a new 
domicile, that he continued to give his [Massachusetts] 
address as his legal address, that he never acquired a 
permanent New Hampshire address[.] 

Id., at 357 (all emphasis supplied). Armstrong’s claim suffers from these same 
infirmities (indeed to a greater extent) in that his aggregate “stay” in Nevada lasted 
less than one month, he continued to give his California address as his home address, 
and failed, for months, to establish a bank account or mail service. (ER 154-55, 163). 
Furthermore, he admitted in Internet postings made on November 26,1997 and April 
1, 1998, respectively that he “[is] in the process of moving to [Nevada]” and that he 
“[has] been extremely busy in Canada, and so involved with so many things, that it 
has not been ultimately timely to move to my next spot.” (ER 149, 72). These 
admissions, without more, serve to negate both elements of Armstrong’s alleged new 
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domicile, i.e., physical presence and intention to remain. District courts have 
dismissed diversity actions based on other of the shortcomings present in this case, 
such as the facts that Armstrong left (a) all of his household furnishings and portions 
of his “most important possession” in California, and (b) failed to seek or engage in 
permanent gainful employment in Nevada. See, e.g. Marcotte v. State Farm Fire & 
Cas. Co., 4F. Supp.2d 1280, 1281-84 (D. Kan. 1998) (alleged new domicile rejected 
as sham to create diversity where party never sought permanent employment, and had 
no professional, religious or social connections in alleged new domicile); Kubin v. 
Miller, 801 F. Supp. 1101, 1110 (S.D.N.Y. 1992) (party’s claim to be Connecticut 
domiciliary rejected in light of factual finding that party did not spend more than half 
the year in Connecticut, worked full time in New York, and used physicians, lawyers, 
stockbrokers, and accountants in New York); O’Brien v. Delta Gas, Inc., 486 F. 
Supp. 810,811 (1980) (new domicile in Mississippi rejected as sham where plaintiffs, 
former Louisiana domiciliaries, never sought meaningful employment in 
Mississippi). See also Ness v. Dean Witter Reynolds, Inc., 677 F. Supp. 861, 864 
(D.S.C. 1987) (new domicile did not exist at time complaint was filed were party’s 
household furnishings where still “on the way” to alleged new domicile). 

The undisputed jurisdictional facts of this case demonstrate beyond the 
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slightest doubt that Armstrong’s claim of Nevada citizenship constituted nothing 
more than a “completely unconvincing jurisdictional charade.” O ’Brien , 486 F. 
Supp. at 811. Armstrong has made no demonstration that the district court committed 
clear error in its factfinding or that its decision regarding the existence of subject 
matter jurisdiction constituted an error of law. Accordingly, the district court’s order 
dismissing the case must be affirmed. 

II. THE DISTRICT COURT ERRED IN RULING THAT ARMSTRONG S 
ACTION WAS NOT BARRED BY HIS STATUS AS A FUGITIVE 
FROM JUSTICE 

CSI and RTC moved in the district court to dismiss this action on the 
ground that because Armstrong is a fugitive from two standing arrest warrants 
(execution of which will result in imposition of fines and his imprisonment for 
contempt of court) issued by the Superior Court of Marin County, California, he was 
barred from maintaining an action in the district court (ER 42-45).— The district 
court denied this motion (ER 106-109). CSI and RTC raised the issue once again in 
this Court, seeking dismissal of Armstrong’s appeal, on a motion filed on February 
19, 1999. On April 29, 1999, this motion was denied as well, though the denial was 


— There is no dispute that Armstrong is a fugitive from justice in California. (ER 
58-71). 
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without prejudice to re-argue the issue on appeal. 


Both the Supreme Court and this Court have held that a party’s status as 
a fugitive may bar him from maintaining an action or appeal in the federal courts, 
particularly where, as here, the action to be barred is a civil action where the 
fugitive’s liberty is not at stake. See Degan v. U.S., 517 U.S. 820, 824 (1996); 
Conforte v. Comm V, 692 F.2d 587, 589 (9th Cir. 1982), stay denied , 459 U.S. 1309 
(1983) (fugitive disentitlement rule applies with particular force in civil cases). In 
Broadway v. City of Montgomery , 530 F.2d 657 (5th Cir. 1976), a case relied upon 
by this Court in Conforte, the Fifth Circuit held that “it is immaterial that the custody 
from which [the fugitive] fled is that of another sovereign.” Id. at 659. 

Several federal courts have found that the fugitive disentitlement 
doctrine operated to bar an action in circumstances similar to those presented herein. 
See . e.g. U.S. v. Real Prop, at Incline Village, 755 F. Supp. 308, 311 (D. Nev. 1990), 
affd, 47 F.3d 1511 (1995), rev'd sub nom on non-relevant grounds, Degan v. U.S., 
517 U.S. 820 (1996) (party who fled in anticipation of criminal charges was barred 
from entering defense in related civil proceedings). See also Schuster v. U.S., 765 
F.2d 1047, 1050 (11 th Cir. 1985) (taxpayer action in Florida federal court dismissed 
where plaintiff was fugitive from indictment issued in California); Griffin v. 
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Correctional Comm’r, 882 F. Supp. 295, 296 (E.D.N.Y. 1995) (plaintiffs action 
under 42 U.S.C. § 1983 dismissed where plaintiff failed to report to parole officer). 

The fugitive disentitlement doctrine is an equitable doctrine, see Parretti 
v. U.S ., 143 F.3d 508, 510 (9th Cir.) (en banc), cert, denied, 119 S. Ct. 179 (1998), 
and the specific equities involved in this action makes its application particularly 
appropriate in this case. First, the warrant from which Armstrong has fled was 
issued in connection with a contempt finding by the California court based on 
Armstrong’s violation of an order which benefitted CSI and RTC (ER 61-66). In 
addition, Armstrong’s complaint in this case alleges that certain statements 
concerning his participation in prior litigation were defamatory (ER 1-41). In short, 
there is a clear nexus between the acts underlying Armstrong’s fugitive status and the 
parties to this litigation. 

Furthermore, Armstrong’s attempt to maintain his current action in 
Nevada is explainable solely as an attempt to continue his litigation crusade against 
CSI and RTC without risking arrest and imprisonment. Armstrong’s complaint set 
forth allegations against California defendants and acts alleged to have taken place 
in Texas and California. No connection to Nevada exists, and CSI and RTC maintain 
here that the only plausible rationale for Armstrong’s attempt to file this case in the 
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District of Nevada was that he knew that if he filed in the natural forum, the 

California state courts, he would be arrested and imprisoned. The equitable nature 

of the fugitive disentitlement doctrine demands its application to bar an action in 

which the plaintiff creates a sham domicile for purposes of establishing a litigation 

safe haven from which he can conduct litigation at his leisure without risking the 

natural forum state’s justice. Accordingly, CSI and RTC respectfully submit that the 

district court as a matter of law in refusing to find that Armstrong was barred from 

bringing this action under the fugitive disentitlement doctrine.— 

III. THE DISTRICT COURT ABUSED ITS DISCRETION IN DENYING 
CSI’S AND RTC’S MOTION FOR COUNSEL FEES AND COSTS 

The district court denied CSI’s and RTC’s motion for an award of 


— In addition to these principles, the district court, sitting in diversity, sat as a 
Nevada state court and was required to apply Nevada state substantive law. See Erie 
v. Tompkins , 304 U.S. 64, 78-9 (1938) (district court sitting in diversity applies 
substantive law of forum state); Stein v. State Farm Mut. Auto. Ins. Co., 934 F. Supp. 
1171, 1174 (D. Haw. 1996) (federal court sitting in diversity sits as adjunct of state 
court). Nevada recognizes and has applied the fugitive disentitlement doctrine, see, 
e.g. Arvey v. State, 583 P.2d 1086, 1087 (Nev. 1983) (dismissing appeal of defendant 
who failed to appear and was subject of bench warrant), making application in this 
case appropriate. In addition, CSI and RTC note that state courts are required to give 
full effect to the judgments of the courts of sister states. U.S. Const. Art. IV, § 1 (full 
faith and credit clause). In short, the district court should have barred Armstrong’s 
claim both as a matter of Nevada substantive law and as required to give appropriate 
effect to the California contempt orders, which the California courts have ruled bar 
Armstrong from availing himself of their processes. 
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counsel fees and costs on January 7, 1999. CSI and RTC submit that the district 
court’s 11-page decision is effectively summarized by its observation that “[w]hile 
hardly worthy of the Good Conduct Medal, the conduct of plaintiff and his counsel 
does not warrant imposition of sanctions by way of attorneys’ fees.” (ER 192). 
While CSI and RTC agree with the district court that Armstrong’s and Abbott’s 
conduct in this case do not merit any gold stars, they respectfully disagree that 
sanctions were unwarranted. 

As the district court accurately noted, CSI’s and RTC’s motion was 
based on the fact that Armstrong, once confronted with a motion to dismiss that 
challenged his claim to be a Nevada domicile, made a number of statements in his 
brief and accompanying affidavit that were clearly misleading with respect to the 
legitimacy of the claimed Nevada “domicile.” Specifically, Armstrong claimed that 
he had been “a resident of Nevada since November, 1997”; that he had “never stated 
to anyone since that time ... that [he] was not a resident of Nevada;” that he had 
received “substantive non-junk mail” at his Nevada post office box since November 
1997; that he had “work in Nevada” that he was “actively engaged in”; that he “[kept] 
his personal property in Nevada.” (ER 77-78). CSI and RTC argued to the district 
court that Armstrong’s testimony at the evidentiary hearing proved these statements 
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to be misleading, if not false, and argued further that if Armstrong had presented the 
true facts concerning his “domicile” at the time the motion was made instead of 
perpetuating them through a brief and sworn affidavit, the district court would have 
dismissed the action without discovery and a hearing (ER 186). 

The district court rejected this argument, finding that Armstrong’s and 
Abbott’s conduct had not demonstrated the “bad faith” necessary to warrant an award 
of attorneys’ fees (ER 190-91). In its decision, the district court analyzed each of 
Armstrong’s contentions individually, and in each case found that while the 
statements did not justify a finding that Armstrong was a bona fide Nevada 
domiciliary, they also did not constitute intentional falsehoods or frivolous positions 
(ER 190). Specifically, the district court found that Armstrong’s and Abbott’s 
conduct “could probably best be characterized as doing the best you can with what 
little you have to work with.” (ER 188). Furthermore, the district court ruled that 
even if it had all the evidence obtained via discovery and hearing, it may have 
conducted the hearing anyway (ER 190). The district court did not discuss CSI’s and 
RTC’s allegations concerning Armstrong’s discovery misconduct. 

CSI and RTC submit that the district court erred in two key respects. 
First, by analyzing each of Armstrong’s dubious jurisdictional contentions 
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individually (and by failing to consider the allegations concerning Mr. Abbott’s 
discovery conduct), the district court failed to consider the conduct in its entirety, as 
is required. Second, CSI and RTC maintain that, in light of the authorities discussed 
in Point I, ante, the district court’s finding that the positions taken by Armstrong in 
response to the motion to dismiss were not frivolous was predicated on an error of 
law. 

28 U.S.C. § 1927 provides that “[a]ny attorney... who so multiplies the 
proceedings in any case unreasonably and vexatiously may be required by the court 
to satisfy personally the excess costs, expenses, and attorneys’ fees reasonably 
incurred because of such conduct.” In addition, district courts may. pursuant to their 
inherent power to supervise judicial proceedings, impose sanctions against any party 
or attorney who proceeds in bad faith. See, e.g. Corder v. Howard Johnson, 53 F.3d 
225, 232 (9th Cir. 1995). An award of sanctions under Section 1927 or the court’s 
inherent power must be supported by an finding of subjective bad faith by the 
sanctioned party. Primus Auto. Fin. Servs. v. Batarse, 115 F.3d 644,648-49 (9th Cir. 
1997); Salstrom v. Citicorp Credit Servs., 74 F.3d 183, 184 (9th Cir.), cert, denied 
sub. nom. Webb v. Citicorp Credit Servs., Inc., 519 U.S. 813 (1996). The district 
court is not required to find that the sanctioned party’s conduct was “objectively 
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unreasonable;” subjective bad faith is all that is necessary. Salstrom , 74 F.3d at 184. 
This Court has ruled that bad faith is present “when an attorney knowingly or 
recklessly raises a frivolous argument.” Trulis v. Barton, 107 F.3d 685,694 (9th Cir. 
1997). In determining whether sanctions are warranted, the attorney’s conduct must 
be viewed in its entirety. Terrebonne, Ltd. of California v. Murray, 1 F. Supp.2d 
1050, 1071 (E.D. Calif. 1998) (citing Salstrom, 74 F.3d at 185). Courts have noted 
that an attorney’s experience is a factor which may be considered. Blue v. U.S. Dep't 
of Army, 914 F.2d 525, 546 (4th Cir. 1990) (citation omitted), cert, denied sub. nom. 
Chambers v. U.S. Dep’t of Army, 499 U.S. 959 (1991). 

The district court’s decision included a careful analysis of each of 
Armstrong’s contentions urged as the basis for CSI’s and RTC’s sanctions motion, 
in each case concluding that the contention, while not proof of domicile, was not 
frivolous or false (ER 190-193). However, the district court failed to consider the 
misleading effect of the statements in the aggregate, as it is required to do. When 
viewed in the aggregate, the folly of Armstrong’s jurisdictional positions becomes 
clear - whereas Armstrong’s brief and affidavit argued and averred generally that he 
lived and worked in Nevada, the evidence received through discovery and the hearing 
proved that a sham “domicile” - consisting of a “residence” on the floor of a law 
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office and “work” consisting of four hours per week - lay behind those contentions. 
By finding each of Armstrong’s contentions to be individually unconvincing, the 
district court improperly failed to recognize that collectively, they were clearly and 
intentionally misleading, if not demonstrably false. Salstrom , 74 F.3d at 185 (fact 
that individual acts did not rise to level of misconduct not relevant where combined 
effect of conduct transformed straightforward case into “assault”). Such deceptive 
behavior is, of course, sanctionable by the district court under both Section 1927 and 
the court’s inherent powers. See Trulis, 107 F.3d at 692 (district court may impose 
sanctions in response to misrepresentations made by parties or counsel). See also 
Amtex Fabrics, Inc. v. Just In Materials , No. 94 Civ. 5226, 1996 WL 428391 at *5 
(S.D.N.Y. Jul. 31,1996) (citing Chambers v. NASCO, Inc., 501 U.S. 32,41-2(1990)) 
(sanctions under § 1927 and inherent powers appropriate where attorney made false 
statements that necessitated evidentiary hearing). 

In addition to being misleading as to the legitimacy of Armstrong’s 
domicile, it is clear that the positions taken by Abbott in opposition to the motion to 
dismiss were frivolous and in bad faith. This Court has held that a filing is frivolous 
“if no competent attorney would believe it was well-grounded in fact and warranted 
by law.” Adriana Int’l Corp. v. Thoeren, 913 F.2d 1406, 1415 (9th Cir. 1990) 
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(citation omitted), cert, denied sub. nom. Lewis & Co. v. Thoeren, 498 U.S. 1109 
(1991). As a preliminary matter, it should be noted here that Mr. Abbott, as a 
principal and active participant in Armstrong’s attempt to manufacture a Nevada 
domicile, had firsthand knowledge of the facts about Armstrong’s domicile. Had he 
conducted even a cursory investigation of the legal principles applicable to 
Armstrong’s case, he would (or should) have realized that the facts were woefully 
insufficient to overcome the legal presumption favoring Armstrong’s continuing 
status as a California domicile and satisfy the strictly-construed diversity jurisdiction 
statute. In short, Abbott’s memorandum of law opposing the motion to dismiss 
constituted a frivolous filing insofar as no competent attorney would have believed 
Armstrong’s claimed status as a “Nevada domiciliary” was well-grounded in fact and 
warranted by law, and his perpetuation of these proceedings through his stubborn 
refusal to concede the lack of jurisdiction was sanctionable conduct. See Adriana, 
913 F.2d at 1416. See also Operating Engineers Pension Trust v. G. C. Wallace, Inc ., 
159 F.R.D. 536, 540 (D. Nev. 1994) (party’s reckless pursuit of action and filing of 
brief in opposition to motion for summary judgment after point where there was no 
evidence to support claim sanctionable under § 1927). 
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CONCLUSION 


For all of the foregoing reasons, RTC requests that this Court: 

1. affirm the district court’s order dismissing Armstrong’s complaint, 
on the basis that (a) the district court lacked subject matter jurisdiction, and/or (b) 
Armstrong’s status as a fugitive from justice barred him from maintaining a lawsuit 
in the district court; 

2. reverse the district court’s order denying CSI’s and RTC’s 
motions for an award of attorneys’ fees pursuant to 28 U.S.C. § 1927 and/or the 
district court’s inherent power; 

3. award CSI and RTC its attorneys’ fees and costs in connection 
with its response to Armstrong’s appeal pursuant to Rule 38 of the Federal Rules of 
Appellate Procedure and/or 28 U.S.C. § 1927, as Armstrong’s appeal is frivolous for 
the reasons set forth above. Alternatively or in addition, CSI and RTC request that 
this Court find that Armstrong has failed to file an appellant’s brief, and impose an 
appropriate sanction pursuant to Ninth Circuit Rule 31-2.3. 
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STATEMENT OF RELATED CASES 


There are no other cases which could be deemed related under Local 


Rule 28-2.6. 
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